Summary of Proposed Terms & Conditions

Series A Convertible Preferred Stock
_______________, ____

	I.
	SUMMARY
	

	
	Issuer:


	

	
	
	

	
	Amount of Financing:


	$

	
	
	

	
	Type of Security:


	Series A Convertible Preferred Stock (“Series A Preferred”).

	
	
	

	
	Price:


	$_____ per share (assuming the capitalization attached hereto as Exhibit A) which represents a fully-diluted pre-money valuation of $___ million.

	
	
	

	
	Capitalization Post Closing:
	As set forth on Exhibit A.

	
	
	
	

	II.
	PREFERRED STOCK
	

	
	A.
	Dividend Provision:
	The holders of the Series A Preferred will be entitled to receive dividends in preference to any dividends on Common Stock at the rate of 8% per annum of the original purchase price, whenever funds are legally available and when and as declared by the Board of Directors.  The dividends will be non-cumulative.  The holders of the Series A Preferred shall also be entitled to participate pro rata in any dividends paid on the Common Stock on an as-converted basis.

	
	
	
	

	
	B.
	Liquidation Preference:
	In the event of any liquidation or winding up of the Company, the holders of the Series A Preferred will be entitled to receive, in preference to the holders of Common Stock , an amount equal to [___ times] the original purchase price ($_______).  Any assets remaining after payment of the Series A Preferred liquidation preference shall be distributed ratably to the holders of Common Stock and Series A Preferred on an as-converted basis.  A consolidation or merger of the Company, which results in the shareholders owning less than 50% of the surviving Company, or the sale of all or substantially all of its assets will be deemed to be a liquidation or winding up for purposes of the liquidation preference.

	
	
	
	

	
	C.
	Conversion Features and

Anti-dilution:
	Initially, the conversion price will be the original purchase price (i.e. a one-for-one conversion).

	
	
	
	

	
	
	
	 Automatic conversion upon the earlier of (a) a public offering of Common Stock with a total public offering price of $10,000,000 or more at a per share price to the public of not less than $9.00 (a “Qualified IPO”) and (b) the vote of a majority of the then-outstanding Series A Preferred.

	
	
	
	

	
	
	
	Anti-dilution provisions: The conversion price of the Series A Preferred shall be subject to adjustment to prevent dilution, on a weighted average basis, in the event that the Company issues additional shares at a per share purchase price less than the applicable conversion price of the Series A Preferred (other than (i) the issuance of options or shares to employees, directors, and consultants, as approved by the Board of Directors, (ii) the sale of shares in connection with a Qualified IPO, (iii) the issuance of Common Stock upon conversion of the Preferred Stock or other already outstanding convertible securities, (iv) dividends or distributions on Preferred Stock, (v) the issuance of warrants to banks or equipment lessors, as approved by the Board of Directors, or (vi) the issuance of shares in connection with business combinations or corporate partnering agreements, as approved by the Board of Directors).

	
	
	
	

	
	
	 
	The conversion price of the Series A Preferred will be adjusted to reflect any stock split, stock dividend or similar recapitalization.

	
	
	
	

	
	D.
	Preemptive Right:
	The holders of Series A Preferred will have the right to participate in any future issuance of stock or other equity securities (other than (i) the issuance of options or shares to employees, directors, and consultants, as approved by the Board of Directors, (ii) the sale of shares in connection with a Qualified IPO, (iii) the issuance of Common Stock upon conversion of the Preferred Stock or other already outstanding convertible securities, (iv) dividends or distributions on Preferred Stock, (v) the issuance of warrants to banks or equipment lessors, as approved by the Board of Directors, or (vi) the issuance of shares in connection with business combinations or corporate partnering agreements, as approved by the Board of Directors) in such a manner as to preserve their pro-rata as-converted interest ownership in the Company immediately preceding the issuance of such new securities.

	
	
	
	

	
	E.
	Voting Rights:
	The holder of each share of Series A Preferred will have the right to that number of votes equal to the number of shares of Common Stock issuable upon conversion of the Series A Preferred.

	
	
	
	

	
	F.
	Redemption:
	The Series A Preferred shall not be redeemable.

	
	
	
	

	
	G.
	Restrictions and Limitations:
	So long as 35% of the originally issued shares of Series A Preferred remain outstanding (or Common Stock issued upon conversion thereof), the consent of the holders of at least a majority of the then outstanding Series A Preferred, voting together as a single class, will be required for any action which (i) results in any merger, other corporate reorganization, sale of control or any transaction in which all or substantially all of the assets of the Company are sold, (ii) alters or changes the rights, preferences or privileges of the Series A Preferred, (iii) increases or decreases the authorized number of shares of Series A Preferred Stock, (iv) creates (by reclassification or otherwise) any new class or series of shares having rights, preferences or privileges senior to the Series A Preferred, or (v) amends or waives any provision of the Company’s Certificate of Incorporation relating to the Series A Preferred.

	
	
	
	

	
	H.
	Right of Co-sale:
	If at any time prior to a public offering, any holder of Series A Preferred or __________ [any or all of the common holders, as appropriate] seek to sell any shares of the Company’s capital stock (subject to reasonable exceptions, including estate planning transfers by gift or sale to charities, family members or trusts for their benefit) to a party other than the Company, the holders of Series A Preferred and ________ will have the right to participate in the transaction on the same terms and conditions.

	
	
	
	

	
	I.
	Information Rights:
	So long as an Investor holds at least 10% of the total Series A Preferred issued (or 10% of the Common Stock issued upon conversion of the Series A Preferred, or a combination of such conversion stock and Series A Preferred) (a “Major Investor”), the Company will deliver to such investor annual, quarterly and monthly financial statements.  Monthly and quarterly financial statements will be provided within 30 days of the end of the month.  The annual statement will be provided within 90 days of the end of the fiscal year.  The annual statements will be certified by a nationally recognized accounting firm.  In addition, the Company will furnish to each Major Investor, within 30 days before the end of the fiscal year, the financial plan of the Company for the next fiscal year.  The obligation of the Company to furnish monthly financial statements and an annual financial plan will terminate upon a Qualified Public Offering.

The Company will also grant Major Investors reasonable inspection and visitation rights.

	
	
	
	

	
	J.
	Registration Rights:
	Demand Rights: If, six months after the effective date of any registration, investors holding at least [35%] of the Series A Preferred (or Common Stock issuable upon conversion of the Series A Preferred or a combination of such Common and Series A Preferred) request that the Company file a registration statement for aggregate offering price, net of underwriting discounts and commissions of at least $10,000,000, the Company will cause such shares to be registered within 90 days after the request.  The holders of Series A Preferred shall be entitled to a maximum of two demand registrations.

	
	
	
	

	
	
	
	Company Registration: The holders of Series A Preferred and __________ [other stockholders, as appropriate] will be entitled to “piggyback” registration rights on registration of the Common Stock.

The Company and its underwriters may reduce the number of shares of the Investors and _________ proposed to be registered, pro rata, including full cutback on an initial public offering, if market conditions so require.  If the Investors and _______ are so limited, however, no party shall sell shares in such registration other than the Company or the persons, if any, invoking the demand registration.  Unless the registration is with respect to the Company’s initial public offering, in no event shall the shares to be sold by the Investors and _________ be reduced below 25% of the total amount of securities included in the registration.  No shareholder of the Company shall be granted piggyback registration rights which would reduce the number of shares includable by the holders of the Registrable Securities in such registration without the consent of the holders of at least two-thirds of the Registrable Securities.

	
	
	
	

	
	
	
	S-3 Registrations: Holders of Series A Preferred will be entitled to request registration of their shares on Form S-3 (if such form of registration is available to the Company); provided that the anticipated aggregate offering price, net of discounts and commissions, would exceed $1,000,000, and that the holders of Series A Preferred shall be entitled to request five such registrations.

	
	
	
	

	
	
	
	 Expenses: The Company will bear the registration expenses (exclusive of underwriting discounts and commissions of a selling shareholder) of any up to three demand registrations, and all piggyback and S-3 registrations.

	
	
	
	

	
	
	
	Transfer of Rights: The registration rights may be transferred to (i) a transferee who acquires at least 15% of an investor’s shares,  (ii) any partner or retired partner of any holder which is a partnership, (iii) any member or former member of any holder which is a limited liability company, and (iv) any family member or trust for the benefit of any individual holder.

	
	
	
	

	
	
	
	 Other Provisions: The registration rights will be subject to such additional terms and conditions as are reasonable and customary, including cross-indemnification, the Company’s ability to delay the filing of demand registrations for at least 90 days, the period of time in which the registration statement will be kept effective, reporting obligations under the Securities Exchange Act of 1934, limitations on subsequent registration rights, underwriting arrangements and the like.

	
	
	
	

	
	K.
	Board of Directors:
	The Board of Directors shall consist of no more than _______ individuals: _____ to be selected by the holders of the Common Stock (one of which will be the CEO), and ___ selected by the holders of the Series A Preferred.  The reasonable out-of-pocket expenses associated with attending meetings will be borne by the Company.  The Company will enter into an Indemnity Agreement with the Board member(s) selected by the Series A Preferred.

	
	
	
	

	
	L.
	Expenses:
	The Company and the investors will each bear their own legal and other expenses with respect to the transaction, except that the Company will pay up to a maximum of $[25,000] for reasonable legal expenses for Investors’ counsel.  Transaction documents relating to issuance of the Series A Preferred shall be prepared by counsel for the Investors.

	
	
	
	

	III.
	OTHER MATTERS
	

	
	
	Condition to Closing:
	Completion of investor due diligence, final investment committee approvals and legal documentation reflecting the terms of this term sheet satisfactory to the Company and the Investors.

	
	
	
	[Consider adding additional conditions, as appropriate; e.g. hiring of a key executive, transfer of key technology to Company, reincorporation, etc.]


From the date hereof until the earlier of the Closing or ________, the Company shall not, and shall not permit its representatives (including, for these purposes, its officers, directors, employees, consultants, attorneys, accountants, bankers and financial advisors) to, directly or indirectly, initiate, solicit, encourage discussions with, provide information to, or approve any transaction with any other person or entity concerning any investment in the Company.  Except as set forth in the immediately preceding sentence, this Term Sheet is a non-binding expression of the intent of the parties and neither party shall have any obligation to the other unless and until definitive written agreements are executed and delivered. [Include this paragraph only if needed.  If no-shop not used, then delete signature blocks as well]

ABS VENTURES
[COMPANY]

By:___________________________
By:___________________________

Print Name:
Print Name:

EXHIBIT A

PRO FORMA CAPITALIZATION TABLE

	Common Stock Outstanding:
	



	Employee Stock Options Granted:
	



	Employee Stock Options Reserved

but not Granted:
	



	Series A Preferred To Be Issued:
	



	
	

	Total Fully Diluted Shares:
	




[Any other Equity interests outstanding?  Warrants, options, convertible debt, etc.?]
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